IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
CENTRAL DIVISION
DEERE CREDIT, INC,,
Hantiff, Case No. 4:03-CV-10381

V.

GRUPO GRANJAS MARINAS, SA. DE
C.V., and SHRIMP CULTURE I, INC.

ORDER

N N N N N N N N N NS

Defendants.

The Court has before it defendants motion to dismiss or, in the dterndtive, to Stay proceedings,
filed September 10, 2003. Plaintiff resisted the motion on November 7, 2003. On December 9, 2003,
defendants filed their reply. Plaintiff’ sfiled a surreply on January 6, 2004 and on January 23, 2004
defendantsfiled areply to plaintiff’s surreply. The Court held a hearing on January 27, 2004. The

moation is now fully submitted.

BACKGROUND

The following facts are viewed in alight most favorable to plaintiff. This action centerson an
agreement to purchase heavy dirt-moving equipment for use in acommercia shrimp farming operation
in Venezuela. On or about October 26, 2001, plaintiff Deere Credit entered into an Agreement of Sdle
with Reservation of Title (the “ Agreement”) with aVenezuelan company, Inter Sea Farms de
Venezuda, SA. (“Inter Sed’). Under the Agreement, Inter Sea financed through plaintiff pieces of

heavy equipment manufactured by Deere & Company, including, but not limited to, tractors,



excavators, and scrapers. Pursuant to the Agreement, defendants Grupo Granjas Marinas, SA. de
C.V. (*Grupo”), aHonduran corporation, and Shrimp Culture 11, Inc. (“Shrimp Culture’), an U.S.
corporation (collectively “defendants’), jointly and severdly guaranteed Inter Seal's payment obligation
to plantiff.

Shortly after receiving delivery, Inter Sea began to experience various problems with the
equipment. Inter Sea quit making payments on the equipment, and on or about July 9, 2003, plaintiff
filed the present action (“lowaaction”) seeking to enforce the guaranty provisions of the Agreement
agang defendants. The Agreement states.

Buyer’s obligations under this Agreement are absolute, and will not be

subject to diminution for any reason, induding, without limitation, any

breach of any obligationof Sdller, whether by Sdller or its assign(s), or of

any manufacturer, dedler, or vender of any Equipment. Buyer waivesand

disdams dl clams, rights of set off, recoupment, counterclam and

deduction, and defenses, that Buyer may have againgt Sdller.
Defendants Motion to Dismiss, Appendix B, Agreement 2. Plaintiff dlegesthat Inter Seaisin
materid breach of the Agreement because it failed to make ingtalment payments as required by the
Agreement. On or about July 15, 2003, Inter Seafiled an action againg plaintiff in Venezuda
(“Venezudaaction”) dleging that the equipment purchased under the Agreement is defective and
resulted in losses to Inter Seal's shrimp farming operation.

Defendants now move this Court to dismiss the lowa action on the basis of forum non

conveniens and/or improper venue, or in the dternative, to stay the lowa action pending resolution of

the Venezuda action.



. APPLICABLE LAW AND DISCUSSION

A. Whether Venue is Proper in the Southern Didtrict of lowa

Defendants first dlege that venuein this Court isimproper because Venezudan law requires
that this dispute be presented in Venezudla® In the present case, however, the defendants expresdy
consented to the jurisdiction and venue of this Court. The Agreement, which it appears was negotiated
between the parties? and executed by defendants, contains the following forum selection dause:

Buyer and each Guarantor irrevocably agree that any legal action with
respect to any of its obligations arising under or related to any
Transaction Document may be brought in any court of the State of
lowa, the U.S. Digtrict Court located in Des Moines, lowa, U.SA., in
any court of the State of New Y ork, inthe U.S. Digtrict Court located in
the borough of Manhattan, City of New York, New York, U.SA., orin
any Court of the Bolivarian Republic of Venezuda and, be execution and
delivery of this Agreement, Buyer hereby irrevocably submitsto the non-
exclusve jurisdiction of dl such courts; provided, however, that nothing
herein shdl preclude Sdler, if it thinks fit, from indituting proceedings
agang Buyer and/or the Guarantors or ether of them (either before,
during the pendency of, or after any proceedings initiatedin Des Moines,
New York, or Venezuea) in any state, country or place that may have
jurisdiction for the purpose of protecting and enforcing Sdller’s rights
under any of the Transaction Documents, or any other agreements,
documents, instruments or otherwise.

Defendants Motion to Dismiss, Appendix B, Agreement {15 (emphasis added). Defendants now

argue that this forum sdection dlauseis not vaid under Venezuelan law.

! Paragraph 19 of the Agreement provides. “[t]his Agreement shdl be governed by and
condrued in accordance with the laws of Venezuela, without giving effect to any conflict of law rules”

2 David Griffith, Generd Manager of Inter Seaclaimed that he “reviewed and commented on
the drafts [of the Agreement] and negotiated the terms on behdf of Inter Sea” Defendants Motion to
Dismiss, Appendix A, Griffith Affidavit ] 18.



1 Whether Forum Sdlection Clause Is Vaid Under Venezudan Law
Defendants point out that the VVenezudan Act on Private Internationd Law, Chapter IX, Article
40 provides that Venezuean courts shdl have jurisdiction of cases involving contracts entered into or
events that occurred in Venezuda. Defendants Reply, Second Affidavit of H. Rubio  10;
Defendants Memorandum Supporting Motion to Dismiss at 11-12, footnote 7. The Venezuelan Act
on Private Internationa Law, Chapter 1X, Article 47 aso providesthat parties may generdly contract
away their legd obligation to have disputes resolved in Venezuda Defendants Reply, Second
Affidavit of H. Rubio 1110. Thereisan exception to thisruleis when issues of Venezudan public policy
areimplicated by acontract. 1d. When Venezuda public policy isimplicated, parties may not contract
away their legal obligation to have disputes resolved in Venezuda 1d. Thus, one of the primary issues
in the present action is whether the Agreement implicates fundamenta issues of Venezudan public
policy.
Defendants argue that users of goods are protected by the Venezudan Nationa Condtitution.

Article 117 Venezudan Nationd Condtitution provides:

All of the people must have the right to acquire goods and services of

qudity, aswell as adequate and non deceptive informationof the contents

and characteristics of products and servicesto acquire, to the freedom of

electionand to an equitable, just and trustworthy treatment. The law will

establishthe necessary mechanism to guarantee those rights, the norms of

quality control and amount of goods and services, the procedures to

defend the consumer public, the corresponding compensation of the

caused damages and sanctions by the violation of these rights.

Defendants Reply, Second Affidavit of H. Rubio 1 10. Defendants dlege al criteria established in the

Condtitution are matters of public policy. According to defendantsiit follows then that the Law of



Protection to the Consumer and User, which defendants contend is based on Article 117 of the
Venezuda Nationd Congtitution, protects al users of goods as a matter of public policy. See, e.g.,
Defendants Memorandum Supporting Motion to Dismiss at 11-12, footnote 7; Defendants Reply,
Second Affidavit of H. Rubio 1 10. According to defendants, the forum selection clause enacted by the
paritieswas invaid under the Venezudan Act on Private Internationa Law and thusin violation of
Venezuelan public policy.

Essentidly, it gppears that defendants are asking this Court to find that it is uncongtitutiond
under Venezuelan law for aVenezuelan purchaser to negotiate and enter into a contract that designates
aforum outsde of Venezudafor resolving disputes. Despite this clam, however, defendants do not
cite any Venezudan case law, any explicit legidation, or any other authority directly supporting this
proposition. In the absence of some guidance from the Venezuelan courts or from Venezudd's
legidative body, this Court is not willing conclude that Venezuda law prevents commercid enterprises,
like those in the present case, from negotiating and entering into a contract that permits disputes to be
resolved in aforum outsde Venezuda

Moreover, to hold the forum selection clause in the Agreement unenforceable would be to
contradict express language in a contract that was negotiated and agreed upon by the parties. In the
Agreement, the parities explicitly name “the U.S. Digtrict Court located in Des Moines, lowa, U.SA.”
as an appropriate forum to hear this case. Defendants Motion to Dismiss, Appendix B, Agreement

15. The Court acknowledges defendants argument that this provison in the Agreement appears



incompetible with 1 19, which designates Venezudan law.®  Defendants Motion to Dismiss,
Appendix B, Agreement 9 19. The Court also notes, however, that it is being asked to make a
determination of Venezudan condtitutiond law not yet consdered by the Venezudan courts. Under
these circumstances, the Court feds that it is most gppropriate to interpret the Agreement in such away
asto give effect to the express language as it was negotiated and agreed upon by the parties.
Accordingly, the Court finds the forum sdection clause in the Agreement vdid.

2. Whether Forum Sdlection Clause is Enforceable Under Federa Law

The parties appear to agree that Venezuela substantive law gpplies to the Agreement. See

Defendants Moation to Dismiss, Appendix B, Agreement § 19. The parties do disagree, however,
whether federd or Venezudan procedurd law governs the enforceability of the forum sdection dlause.
While the Eighth Circuit “does not yet gppear to have taken a definitive postion” on the issue, see M.B.
Restaurants, Inc. V. CKE Restaurants, Inc., 183 F.3d 750, 752 (8th Cir. 1999), the Circuit has
suggested that digtrict courts give congderation to foreign procedurd law if principles of foreign public
policy are affected. See Farmland Industries, Inc. v. Frazier Parrrott Commodities, Inc., 806
F.2d 848 (8th Cir. 1986). Asmentioned before, in this case it does not appear that the Agreement
implicated Venezuelan public policy. The Court will therefore andyze the enforceability of the forum
selection clause under Federa procedura law.

Defendants alege that under federd law the forum selection clauseis permissve and is

3 Article 48 of the Venezuelan Civil Code provides that: “[ijn matters of guarantors or
guarantees, the appropriate court is that which is respongble for the principa case” See Defendants
Reply, Second Affidavit of H. Rubio 9.



therefore subject to aforum non-convenience analysis as st forth in Gulf Oil v. Gilbert, 330 U.S. 501
(1947). Plantiff arguesthat the forum sdection clause is mandatory, but points out thet eveniif itis
permissive, defendants waived their ability to argue forum non-convenience in paragraph 15 of the
Agreement.

As previoudy mentioned paragraph 15 of the Agreement provides, in part:

Buyer and each Guarantor irrevocably waive any objection it may now or
hereafter have to the laying of venue of any suit, action or proceeding
relating to any of the Transaction Documentsin Des Moines, the borough
of Manhattan, or Venezuda, and, further, irrevocably waives any dam
that Des Moines, the borough of Manhattan, or Venezuda is not a
convenient forum for any such suit, action, or proceeding.

Defendants Motion to Dismiss, Appendix B, Agreement ] 15.

Thus, under M/S Brennen v. Zapata Off-shore Co., 407 U.S. 1 (1972) the forum selection
clause, even if permissive, isvalid and lowais a proper venue absent a strong showing that it should be
set asde. See also AAR International, Inc. v. Nimelias Enterprises SA., 250 F.3d 510, 526 (7th
Cir. 2001) (ruling that a permissive forum selection clause, when coupled with awaiver of forum non-
convenience arguments, should be evauated under stricter M/S Brennen standard, and not under a
traditiona forum non-convenience andyss).

Defendants have dleged, dbeit hafheartedly, that the Agreement is a contract of adhesion and
should therefore be set aside. See Defendants Reply at 5-6, footnote 6. Defendants suggest thet the
parties were at disparate bargaining positions because there were only two viable options from whom

to purchase the equipment. As plaintiff points out, however, David Griffith, Generd Manager of Inter

Sea admitted that he “reviewed and commented on the drafts [of the Agreement] and negotiated terms



on behdf of Inter Sea” Defendants Mation to Dismiss, Appendix A, Griffith Affidavit  18. Nothing
in the record now before the Court convincesit that the forum non-convenience clause should be set
asde. Accordingly, the Court finds that the Agreement is not an adhesion contract. Further, the Court
finds the forum sdlection clause vaid and enforceable, and thus finds that lowais a proper venue to
congder plantiff’sdam.

B. Whether lowa Action Should be Stayed Pending the Conclusion of the Venezuelan

Action

Defendants argue as an dternative to dismissd, that the Court should stay this action pending a
decision in the Venezuean action because the critical issue in both cases iswhether Inter Seaisin
breach of the Agreement. Defendants assert that under Venezudan law, Inter Sea— the principa
debtor —is excused from performance if the other party to the contract, in this case plaintiff, falsto
perform. See Article 1,168 of Venezudan Civil Code (“in bilateral contracts each party can deny the
execution of an obligation if the other party has not complied their obligation.”). As guarantorsto the
Agreement, defendants contend that they may aso assert the same defenses as the principa debtor.
See Defendants' Reply, Second Affidavit of H. Rubio 1 12, Article 1,832 of Venezuelan Civil Code
(“The guarantor may oppose the creditor al the exceptions which pertain to the principa debtor and
these are not persond.”). Defendants argue that pursuant to Venezuelan law, neither Inter Sea or
defendant, as guarantors, were obligated to continue to make payments to plaintiff because the
equipment was defective. According to defendants, the issues to be determined in both the Venezuelan
and lowa actions are thus the same; whether the equipment was defective.

The partiesto the origina contract, however, appear to have addressed this matter in Section



2(c) of the Agreement. Section 2(c) provides:
Buyer’s obligations under this Agreement are absolute, and will not be
subject to diminution for any reason, including, without limitation, any
breach of any obligation of Sdler, whether by Sdller or it assign(s), or any
manufacturer, dealer, or vendor of any Equipment. Buyer waivers and
disclams dl dams, rights of st off, recoupment, counterclam, and
deduction, and defenses, that Buyer may have againgt sdler.
Defendants Mation to Dismiss, Appendix B, Agreement 2. Plaintiff argues that defendants have
expresdy waived any rights to withhold payment based on problems with the equipment.

Defendants respond that Article 8 of the Law of Protection to the Consumer and User renders
thiswaiver in Section 2(c) invalid. Article 8 provides the following: “The rights of the consumers and
users consecrated in this Law are irrevocable. 1t is consdered null the stipulations that established the
resignation to such rights or the commitment of not exerting them in adminidrative or jurisdictiond
ingances.” See Defendants Reply, Second Affidavit of H. Rubio 12 (emphasis added). Defendants
argue that under Article 8 the aforementioned protections afforded by the Venezuelan Civil Code
cannot be contracted away. See Defendants Reply at 1-2; See also Defendants Reply, Second
Affidavit of H. Rubio  12. Article 8 of the Law of Protection to the Consumer and User prohibits
parties from contracting away rights protected by “thisLaw”. The Court interprets this language as
referring to the Law of Protection to the Consumer and User; not the Venezudan Civil Code. Nothing
in the record convinces the Court that rights under Articles 1,168 and 1,832 of the Civil Code cannot
be contracted away.

It gppears, at least a this tage in the litigation, that the parties to the origina contract

contracted around these provisionsin the Civil Code, and there is no basis for finding Section 2(c) of



the Agreement is not vaid and enforcegble under Venezudan law.  Thus, the issue in the present
action gppears to be limited to whether defendants are liable for Inter Sea s failure to make payments
under the Agreement irrespective of the performance of the equipment.  That being the case, the lowa
and Venezudan actions present different issues and the outcome of this action is not dependant on the
issue currently before the Venezuelan court; whether the equipment was defective in breach of the

Agreement. Accordingly, the Court will not stay the present action at thistime.

1. CONCLUSION

For the reasons et forth above, defendants motion to dismiss, or in the dternative, to say the
proceedings is DENIED.

IT IS ORDERED.

This 3rd day of March 2004.
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